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Attention: Hen., Chas. C, Collum, Assistant State Auditor:
Opinion No. V-580

Re¢ The franchise tax llabllity
of a corporation on notes
glven to fimance real prop-
erty improvements, after
these notes have been as-
signed by the originel hold-
er, the real property has
been s0ld, and the purchas-
er has assumed payment there-

Dear Sir: of.

You have requested the opilnion of this Depart-
ment upon the following factuel aituation:

"It 1s requested that you render to this
offlice an opinion as to the construction of a
corporation's liabllity under Sec. 7084 R. C.
3; In our examination of franchise tax re-
turns we find corporations which have borrow-
ed wmoney on their swn noetes, the payments of
viiigh Jster have been assumed by individual
purchagerd under the circumstances similar to
that described hereinafter:

"Pidelity Pefense Housing Company, & cor--
poratiem, the owner of unimproved weal estate,
finanees improvements thereon by borrowing
from W, Ky Ewing and Company, giving Pidelity's
notes; such as Bxhibit 'A’ attached. These
netes by thelyr terms are payable over & per-
iod of twenty-five years amrd are sedured by
mortgages agwinst the real estate, As long
a3 these notes are direct ebiigations of Fid-
elity, there appears toc be no questionm but
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that each such note should be 1ncluded in tax-
able capital for franchise tax purposes as
provided by Article 7084 (A) R. C. 3. How-
ever, two changes operate to effect circum-
stances; the first is that Ewlng sells the
notes, without recourse, to different insur-
ance companies; the second is that Fidelity
sells the real estate and the purchasers as-
sume the respective obligations of paylng the
twenty-five year notes as shown 1ln deeds of
trust, such as Exhibits 'B-~1' and 'B-2' at-
tached. (You will observe that in Exhibit
'B-2' E. J. Burke 1s shown as vendor; the form
1s the same, and Exhibit 'B-2' should be con-~
sideied as 1f Pidelity were shown as the ven-
dor.

"In the first change mentioned above,
Eving, another corporation, in turn seils the
notes to an insurance company, stlll another
corporation, which receives the notes under
8 couveyance form such as Exhibit ‘C’ attached.

"After Fidelity has sold the real estate
and the purchaser thereof has assumed Fidelity's
obligation to pay the installment note, is the
amount of the note preperly includible as tax-
able capital of Fidelity under Sec. 7084 (A)?"

Artiele 7084, R. C. 3. 1925, as amended, pro-
vides in part aa follows:

"(a) Except &s herein previded, every dom-
estic and foreign corporatiomn heretofore or here-
. after chartered or authorized to do business in
Texas, or doing business im Texas, shall, on or
before May 1lst of each year, pay in advance to
the Secretary of State a framchlse tax for the
year following, based upon that proportion of
the outstanding capital stock, surplus and un-
divided profits, plus the amount of outstand-
ing bonds, notes and debentures, (outstanding
bonds, notes, and debentures shall include all
written evidsuncés of Ilndebtedness which bear
a maturity date of one (1) year or more from
date of issue . . ." {Emphasis supplied)

Your question has never been passed upon by our
Courts, and its answer must mecessarily depend solely upon
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the construction to be placed upon Article 7084, quoted
above. If the notes in question constitute "outstand-
ing notes"” of the corporation then the amounts thereof
must be included as taxable capital of the corPoration°
If, on the other hand, they do not comstitute "outstand-
ing notes" gz that term is used iz Article 7084, V. C.
3., them the amounts thereof shouldmwt be included as
taxable capltal of the corporation.

It is well settled in this 3tate, when one
glves his note secured by a deed of trust or real es-
tate and then subsequently sells the real estate, the
purchaser thereof assuming the obligation of paying off
the note, the purchaser is deemed primarlily liable on
the notes and the mortgagor becomes liable as surety.

Prior to the sale of the real estate secur-
lng one of the notes and the assumption by the purchaser
thereof of the paymeat of the note, it is clear that the
amount of the note should be included in the amount of
the taxable capital of Fidelity. However, vhen Fildelity
sells the real eatate together with the lmprovements made
thereen with the funds obtained by executing one of the
notes in question, and the purchaser thereof assumes the
payment of the note, Fidelity becomes only secondarily
liable on the note as surety. From and after the date
of the sale, Fidelity is relieved from all 1iability on
the note unless two coatingeacies cceurs First, that
the purchaser fails and refuses to pay the note, and
secondly, that sale of the realty will not bring eanough
to satisfy the note. We do not believe under such cir-
cumstamces such notes constitute "outstanding notes",
as that term is used in Article 7084, V. C., 3., as a-
mended .

In a letter opinion, dated August 20, 1934, to
Hon. W. W, Heath;, then Secretary of State, this depart-
ment had before it a factual situstion where & corpora-
tion purchased land and in part payment thereof gave two
vendor’s lien notes. The corporation solid said land to
a purchaser who assumed payment of the two notes previous-
1y executed by the corporation. It was held that after
the corporation sold the land to the purchaser, who as-
sumed payment of the vendor’s lien notes thereon; the
corporation should not lnclude the amount of these notes
in its taxable capital under the provisions of Article
7084, V., C., S. While Article 7084, V, 0., 3,, has been
amended since the date of that letter oplnior, the por-
tion of the Articlie pertinent to this opinion was not
changed.
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In accordance with the letter opinion dated Aug-
ust 20, 1934, the Seeretary of State has consistently con-
strued the applicable provisions of Article 7084, supra,
In situstions arising in similar cases that upon the as-
sumption of & written evidence of indebtedness secured
by a lien on real or personal property by the purchaser
thereof the borrowed capital evidenced by the execution
of the original written evidence of indebtedness ceased
to be used by the corporation as a part of its taxable
vorking cepital. This construction has been uniformly
adhered to for a perted of over thirteen years, and un-
der the well-estéblished rule of law in Texas such de-
partmental construction is entitled to gresat weight.

It is immaterial that Ewing and Company, the
payee of the notes, subsequently sold them to third par-
ties without recourse.

It is our opinion the amount of the notes exe-
cuted by the Fidelity Defense Heousing Company to W. K.
Ewing and Company should not be included for the purpose
of taxation under the provisions of Article 7084, V.C.S8.,
as amended, after Fidelity has sold the real estate se-
curing the notes and the purchaser thereof has assumed
. payment of the notes. :

SUMMARY

Notes executed by a corporation, maturing
more then one year from date of issue, in pay-
ment of money borrowed to erect improvements
upoa property vhich it subsequently sold to

purchasers who assume payment of such notes,
do not constitute "outstanding notes" of such
corporation, texeble under the provisions of
Article 708k, V. C. S., as amended.

Yours very truly,

- APPROVED AMTORNEY GENERAL OF TEXAS
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